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Don’t Be Your Own Plaintiff: 
The Problem with Incident Reports
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Effective October 1, 2017 
Changes in Incident Reporting 

• Timing the same for NF and AL

• Within 1 Department business day of the reportable incident’s discovery

• No longer via fax, telephone or mail – “submitted”

• Follow-up report within 5 Department business days after the incident

• Final report within 10 Department business days after the incident
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Required Reporting

• Resident abuse or neglect

• Misappropriation of resident’s property

• Resident communicable diseases

• Death by unusual occurrence

• Death that may be attributed to a medical device

• Missing resident 

• Suspected criminal act (also to law enforcement)

• Utility failure greater than 8 hours

• Storm damage resulting in relocation of resident

• Accidental fire

• Fracture

• Injury requiring treatment at hospital

• Physician diagnosis of closed head injury or head 
injury requiring more than first aid

NF

4

AL

After making a search  of property and also 

within 2 hours to local law enforcement

If AL determines resident 

is missing
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Content of Incident Report

• Preliminary report:

• Who, what, when and where?

• Measures taken to protect resident 
during investigation

• Follow-up report:

• Extent of injury or damage, if any

• Preliminary findings of the investigation

• Final report:

• Summary of investigative actions

• Investigative findings and conclusions 
based on findings

• Corrective measures to prevent future 
occurrences

• If items are omitted, why they are 
omitted and when they will be provided

What Plaintiff Must Prove For Negligence

• Duty

• Breach of duty

• Damages

• Causation

• Approximate cause

Elaine Johnson and the $1M judgement 

This 79 year old woman with lymphoma was admitted for new-onset altered mental status and generalized 
weakness. The initial nursing assessment evaluated Ms. Johnson's risk of falling. The nurse did not identify Ms. 
Johnson as a high fall risk patient, and consequently did not initiate the hospital's fall prevention procedures for Ms. 
Johnson. Shortly after admission,  Ms. Johnson fell in the hallway outside her room and fractured her hip. She died a 
month or so later.

The family sued the hospital and the nurse alleging negligence causing the hip fracture because of failure to utilize 
appropriate measures to prevent her from falling even though her death was not from complications of the 
fractured hip but due to the lymphoma.

After the fall, the nurse completed an incident report which indicated the date, place, and time of the fall; the 
severity of the fall; the facts of the fall; whether the patient was aware of the fall and her reaction to it; and her 
status before the fall, including the use of any restraints, side rails, or call bell. The report stated a call bell was 
within Ms. Johnson's reach and that the top rails were in place on the bed. But there was no bed alarm or bottom 
rails in place and no easily accessible call bell. It also included an entry with nursing conclusions regarding the 
patient's abnormal mental status, state of confusion, and unsteady gait.

The Director of Risk Management testified that the incident report  was prepared in the course of the nurse’s job.” 
Such reports were completed for all falls regardless of whether there was an injury or litigation was expected. The 
reports were generated for the purpose of “improvement efforts.” 6
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Additional Reports to Remember

• Reports to DHS Department Protective Services of suspected abuse or neglect of 
the elderly or incapacitated adults

• Reports to Nurse Aid Registry of allegations and occurrences of resident abuse, 
neglect or misappropriation or use of resident’s property

• Reports to licensing boards of allegations and occurrences of resident abuse, 
neglect or misappropriation or use of resident’s property by a licensed personnel

• In lieu of making incident reports during an emergency response to a natural or 
manmade disaster, the facility may coordinate its communications, status reports 
and assistance requests through local emergency response coordinator and file a 
final report with the Department within 10 days after conclusion of the 
emergency response
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Incidents Involving

Another Provider

• Each continuum of care facility and AL 
center shall promptly refer incidents 
involving another provider, including a 
hospice or home health agency, to the 
certification or licensure agency having 
jurisdiction over the provider

• Make sure reports are not libelous or 
slanderous 
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Confidentiality Protection Applicable to NF & AL

Any authorized person, hospital, sanatorium, nursing home or rest home, or other organization 
may provide information, interviews, reports, statements, memoranda or other data relating to 
the condition and treatment of any person to any of the following for use in the course of studies 
for the purpose of reducing morbidity or mortality: The State Board of Health; the Oklahoma 
State Medical Association, or any committee or allied society thereof; the American Medical 
Association, or other national organization approved by the State Board of Health, or any 
committee or allied medical society thereof; or any in-hospital staff committee… All information, 
interviews, reports, statements, memoranda, or other data furnished by reason of this section, 
and any findings or conclusions resulting from such studies, are declared to be privileged 
communications which may not be used or offered or received in evidence in any legal 
proceeding of any kind or character, and any attempt to use or offer any such information, 
interviews, reports, statements, memoranda or other data, findings or conclusions, or any part 
thereof, unless waived by the interested parties, shall constitute prejudicial error in any such 
proceeding….

“Morbidity” – the condition of being deceased “Mortality”  - death
9

Solutions to Protect Parts of Incident Reports

• Can hand-deliver (in lieu of fax or mail) based on change to “submitted”

• Involve attorney to assert work-produce or attorney-client privilege:
• Ensure sensitive parts of report is done “in anticipation of litigation” and directed 

by attorney

• If items are omitted, why they are omitted and when they will be provided:
• Allows you to separate sensitive information
• Allows sensitive information to be protected under work-product or attorney-client 

privilege
• Bifurcate reports of “who, what, when and where” from “findings of investigation 

and corrective measures to prevent further occurrences”
• If your facility is part of an ACO or contracts with a hospital, piggyback on hospital 

peer review statute 10

Example of 
Producing Specifics 
of Incident While 
Protecting 
Confidential or 
Sensitive Information

• The case of nurse Radonda Leanne Vaught in 
Nashville, Tenn.

• Meant to give the patient a routine sedative but 
instead injected vecuronium

• Patient left alone for 30 minutes  and  suffered 
cardiac arrest and died

• Nurse indicted on charges of reckless homicide &  
adult abuse

• Facility fully cooperated with regulatory and law 
enforcement agencies including providing 
background info, physical evidence, & PHI

• Facility immediately terminated nurse & advised 
family of error

• CMS threatened to suspend facility’s Medicare 
reimbursements but did not after a POC submitted

• POC was not made public
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Ways Risk Was Minimized

• Immediate action against nurse

• Worked with law enforcement agencies

• Took position that the action outside the normal scope of practice

• Put in POC to ensure this  did not  happen again

• Full transparency to the family

• Ensured that POC was confidential 

• Even if no peer review statutory protection could have structured all 
communications under attorney client privilege

• Distinction between protecting the confidentiality of the incident and protecting 
the confidentiality of the corrections by the facility

12
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Appropriate Placement and Termination
The Effects of SQ788 on Admissions and Discharge
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Medical Marijuana in 
Senior Living

• Oklahoma voters legalized medical marijuana 
effective July 26, 2018, through passage of SQ 788 
(codified at 63 O.S. § 420A et seq.)

• According to a Pew Research Center study 
performed in 2018, 62% of Americans think 
marijuana should be completely legalized 

• 54% of Baby Boomers support total legalization

14

Key Elements of 
Oklahoma Medical Marijuana Act

• Must obtain a recommendation from a board certified physician for medical marijuana (no 
list of conditions for which recommendation may be issued – reasonable and prudent 
physician standard)

• Must obtain license from Oklahoma Medical Marijuana Authority (valid for two years from 
date of issue)

• If medical marijuana license holder is homebound, licensee may designate a caregiver. To 
obtain caregiver license, caregiver must submit proof of licensee’s active license and 
homebound status and be an Oklahoma resident over 18
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Relevant Protections for 
Oklahoma Licensees

• A landlord may not refuse to lease to or otherwise penalize 
a person solely based on a licensee’s status as a licensee, 
unless failing to do so would imminently cause the landlord 
to lose a monetary or licensing related benefit under 
federal law.

• For the purposes of medical care, licensee’s authorized use
of marijuana must be considered as the equivalent of the 
use of any other medication under the direction of a 
physician and does not constitute the use of an illicit 
substance or otherwise disqualify a registered qualifying 
patient from medical care.

• BUT Oklahoma AL regulations prohibit smoking of tobacco 
in or within 15 feet of the entrance of a facility. OAC 
310:663-1-3. Oklahoma medical marijuana regulations 
arguably extend this prohibition to the smoking (or vaping) 
of medical marijuana. OAC 310:681-2-11.
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Marijuana 
Is Still Illegal 
Under Federal Law

• Marijuana is still listed as a Schedule 1 drug (no 
accepted medical use) under the federal Controlled 
Substances Act. 

• Therefore, it is federal crime for a person to knowingly 
manufacture, distribute, dispense, or possess 
marijuana, or to help another person do any of the 
foregoing.

• It is also a crime for an entity with a DEA registration 
to distribute or dispense a controlled substance not 
authorized by its registration. Consequently, if an AL 
dispenses marijuana to its residents, federal law would 
be violated. 

• BUT the Rohrbacher-Farr Amendment, recently 
renewed through September 30, 2019, prohibits the 
Department of Justice from using funds to prevent 
implementation of state medical marijuana laws. Only 
applies to Department of Justice.
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Federal Funding, Discrimination Laws, 
and Other Considerations

• Medicare and Medicaid (Advantage Waiver) require that providers certify compliance with all applicable state 
and federal laws. Failure to comply could lead to exclusion

• HUD memorandums – HUD funded communities must adopt policies prohibiting admission for medical 
marijuana license users. Must include provisions in residency agreement for termination for use of a controlled 
substance (but community is given discretion as to whether to exercise right to terminate if current resident 
begins using medical marijuana)

• Discrimination Laws – Accommodation for medical marijuana is not required because (1) use of illegal drugs is 
“categorically disqualified from protection under the disability definitions” of Section 504 of the Rehabilitation 
Act and the Americans with Disabilities Act and (2) such accommodations are not reasonable under the Fair 
Housing Act because they would constitute a fundamental alternation in the nature of a facility’s operations 
(HUD Kanovsky Memorandum (Jan. 20, 2011))

• Check Loan and Lease Documentation – allowing medical marijuana use may result in default or violate 
covenants

• Check Insurance Policies

18
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Medical Marijuana and Admission

John and Barbara are seeking admission to your AL. 
Barbara recently fractured her leg, requires help 
for ambulation, and needs assistance with multiple 
ADLs. John is a veteran with very mild vascular 
dementia and at times needs assistance with 
cognitive orientation. John also has chronic back 
pain caused by a spinal injury sustained during 
combat. His doctor has recommended medical 
marijuana for the chronic back pain, and John has 
obtained an Oklahoma medical marijuana license.

19

Care AL May Provide

The services an AL provides must be described in the residency agreement:

• Assistance with ADLs – meals, dressing, movement, bathing, toileting, hygiene, housekeeping;

• Nursing supervision during nursing intervention;

• Intermittent or unscheduled nursing care – skilled nursing care provided by an LPN or RN that is not needed on a 24-
hour basis;

• Medication administration;

• Assistance with cognitive orientation; 

• Care or services for Alzheimer’s or related dementias – if provided, your AL must use standard disclosures approved 
by Department of Health and provided to residents;

• Specialized services for residents with physical disabilities or other special needs marketed by AL;

• Assistance with transfer or ambulation;

• Planned programs for socialization, activities and exercise; and/or

• Evacuation of the building. 
20

Appropriate Placement

• An AL may not care for a resident needing care in excess of the level licensed or capable of 
providing

• A potential resident is not eligible for placement in the AL if:

� Needs care in excess of AL’s ability to provide;

� Resident’s physician determines that resident needs physical or chemical restraints in non-emergency 
situations;

� Resident poses a threat to self or other; or

� AL unable to meet resident’s needs for privacy and dignity
21

Admission Criteria

• A resident’s admission and ongoing stay at the 
AL is primarily governed by the residency 
agreement. 

• An AL’s licensure application and residency 
agreement must describe the criteria for 
admission. The restrictions on appropriate 
placement provide one set of reasons upon 
which an AL must deny admission, but the AL is 
allowed to deny admission based on other 
criteria, such as age, inability or unwillingness 
to comply with rules of AL, etc., so long as that 
admission criteria has been approved by the 
Department of Health.

22

Admission 
Assessment

• An AL must perform an admission assessment 
using the Department of Health form within 30 
days prior to or at admission

• The admission assessment provides the 
opportunity to ask questions concerning medical 
marijuana (in inquiring concerning medication):

� Do you use medical marijuana?

� Do you have a medical marijuana license?

� How do you take medical marijuana and in what dose?

� Do you have a caregiver that has a medical marijuana 
caregiver license?

• Admission is also the appropriate time to discuss 
the facility’s medical marijuana policies and 
procedures with all residents

23

Can Barbara Be Admitted?

• Does the AL provide the assistance with ADLs and assistance with ambulation that Barbara needs or does 
Barbara continuously need skilled care (bedfast, two person assists)?

• Does the AL have adequate staff to provide the above services to Barbara along with the services being 
provided to other residents?

• Is the AL built to I-2 standards?

� Because she requires assistance with ambulation, Barbara is not capable of responding to an emergency situation 
without physical assistance from the staff and is not capable of self-preservation

� Barbara can only be admitted to an AL constructed after July 1, 2008 if the AL was built to I-2 standards

� Barbara can only be admitted to an AL constructed prior to July 1, 2008 if the AL has installed fire sprinklers and alarm 
systems in accordance with I-2 standards.

• If the AL does not meet one of the above conditions with respect to I-2 standards, Barbara’s admission must be 
denied due to inappropriate placement because the AL is not capable of providing the services she needs24
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Can or Should John Be Admitted?

• Does the AL provide the assistance with cognitive orientation that John needs?

� Depending on the severity and nature of John’s dementia, John may need specialized services for 
Alzheimer’s and related dementias

� If this is the case, then the AL needs to obtain the Department’s approval of standard disclosures related 
to such services, and John must be provided these disclosures at admission

• Does the AL have adequate staff to provide the above services to John along with the 
services being provided to other residents?

25

What About 
Medical Marijuana and John?

• Each AL needs to develop a medical marijuana policy, which should include, at a minimum:

• Whether medical marijuana use is allowed at the facility. 

• If not allowed, setting forth the facility’s funding, licensing, and/or risk management reasons 
for not allowing medical marijuana at the facility. The facility should state reasons to prevent 
an inference that the facility denies admission solely because a person is a license holder. 

• If allowed: 

• Providing that medical marijuana is subject to the same non-smoking policies as tobacco 
products

• Requiring resident to update facility if resident receives a medical marijuana license after 
admission

• Requiring proof of licensure and, if applicable, proof of related caregiver licensure

• Kinds of medical marijuana allowed in the facility (edibles, tinctures, etc.)

• Providing that no employee of facility will be designated as the licensed caregiver for any 
resident

• How medical marijuana will be procured by or for resident (licensed caregiver or trips to 
dispensaries)

• Requiring notification when marijuana is brought into the facility

• If and how medical marijuana will be securely stored by resident

• How medical marijuana will be safely self-administered by resident (or by person with 
caregiver license) and circumstances in which administration will not be allowed

• General limitations on staff involvement

• The AL should require that each resident acknowledge receipt of and agree to comply with the 
facility’s policies and procedures related to medical marijuana use.

26

Why John Might Be Denied Admission

• The AL determines that it cannot provide the care John needs because medical 
marijuana is not allowed at the facility, and John needs medical marijuana.

• John refuses to agree to comply with the facility’s policy on medical marijuana.

• Each facility must have policies and procedures to ensure safe administration of 
medications, including self-administration. If the facility’s policy allows medical 
marijuana, John’s dementia may prevent John from self-administering medical 
marijuana. In this scenario, the facility may not be able to provide the care John 
needs if John does not have a person with a caregiver license (perhaps Barbara).

27

Reasons for Termination
• Inappropriate Placement – same factors as 

Appropriate Placement, except determined 
after admission:

� Needs care in excess of AL’s ability to provide

� Needs physical or chemical restraints in non-emergency situations

� Resident poses a threat to self or other; or

� AL unable to meet resident’s needs for privacy and dignity

• Any other reason consistent with the facility’s 
discharge/termination criteria as set forth in 
residency agreement. Includes, but not limited 
to:

� Nonpayment

� Failure to comply with facility rules

• Different rules apply to inappropriate 
placement discharge than to discharge for 
other reasons 28

Reasonable Accommodations Discussions 
Prior to Termination

• Whether a termination is for inappropriate placement or other reasons, if resident develops a 
condition or disability consistent with the facility’s termination/discharge criteria, the facility 
must first attempt to come to a consensus determination with the resident’s physician and 
the resident or resident’s representative of reasonable and necessary accommodations and 
additional services required to allow resident to remain in place.

• The facility might look to treatment of medical marijuana under federal laws (ADA, FHA, etc.) 
discussed above for persuasive support as to whether an accommodation is reasonable with 
respect to medical marijuana.

• If the parties cannot reach a consensus, the facility may proceed with termination in 
accordance with the rules applicable to termination for inappropriate places or the rules 
applicable to termination for other reasons.    29

Procedure for Termination:
Inappropriate Placement

• Must provide notice of determination to resident and/or resident’s representative

• If voluntary termination not arranged, must provide 30 days’ prior written notice of intent to 
terminate to resident and resident’s representative, stating reasons for termination, date of 
notice, date notice given to resident, and date resident must leave

• Notice may be provided with less than 30 days’ notice if emergency termination is necessary 
to meet resident’s immediate health needs or for the physical safety of the resident or other 
residents

• Under statute, resident, resident’s representative or resident’s physician may request that the 
termination be enjoined by the District Court by filing an action within 10 days of the date of 
the notice
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Procedure for Termination:
Other Reasons

• At least 30 days’ prior written notice must be given 
to resident, resident’s representative, person 
responsible for payment, and the Department of 
Health, stating reasons for termination, date of 
notice, date notice given to resident and resident’s 
representative, date resident must leave, and 
notice of right to request hearing and requirement 
to file request within 10 days of notice at address 
provided in notice.

• If a hearing is requested, AL may not terminate 
residency agreement while waiting for hearing 
unless in an emergency situation.

• ALJ’s decision is binding, but may be appealed to 
District Court. 31

Current Residents 
Obtaining Medical 
Marijuana License

• If the facility has a policy prohibiting use of medical 
marijuana and determines that a resident has obtained a 
license and is using medical marijuana in the facility, 
resident likely will meet a discharge criteria stated in 
residency agreement, such as failure to abide by facility’s 
policies and procedures. The facility should not discharge 
based on the sole fact that the resident has obtained a 
license. 

• Prior to discharge, facility must have reasonable 
accommodations discussion with resident, resident’s 
representative, and resident’s physician. There may be 
reasonable alternatives to use of medical marijuana upon 
which the parties can agree. If the AL agrees to an 
accommodation permitting the use of medical marijuana, 
this sets a precedent, and AL should be prepared to make 
the accommodation its policy on a go forward basis. If no 
consensus is reached on accommodation, facility may move 
forward with termination.

• If facility’s policy is to allow medical marijuana in accordance 
with a written policy, that policy should require the resident 
to inform the facility when the resident receives a medical 
marijuana license and to otherwise comply with the facility’s 
policies regarding medical marijuana going forward.
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Takeaways
• Because of legalization, AL’s need written medical marijuana policies and 

procedures.

• AL’s do not have to allow use of medical marijuana in the facility.

• An AL might not be allowed to permit medical marijuana use at the facility 
and remain in compliance with payors, insurance policies, leases, or funding 
(check your documents).

• An AL does not have to admit a resident who is a medical marijuana license 
holder if the resident will not agree to follow the facility’s medical 
marijuana policy or if the facility determines it cannot provide adequate 
care to the resident because medical marijuana is not allowed at the facility.

• An AL that does allow medical marijuana should have carefully drafted 
medical marijuana policies and procedures that take into account and seek 
to minimize legal and safety risks presented by medical marijuana use and 
that take into account the facility’s already existing policies concerning self-
administration of medication.

• An AL may discharge a resident if the resident fails to comply with its 
medical marijuana policies and procedures if the AL first attempts to reach 
a reasonable accommodation with respect to the resident and then follows 
the appropriate termination procedures set forth in law.  

• BUT be careful when agreeing to any accommodation that would allow the 
use of medical marijuana. If the AL’s current policies and procedures 
prohibit medical marijuana use, an accommodation permitting such use is 
likely not reasonable.
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QUESTIONS ?
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